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PER CURI AM

Hussein E. Barake appeals from the district court’s
orders dismssing his appeal from the bankruptcy court’s order
denying his objection to the discharge of an indebtedness in the
under | yi ng bankruptcy proceeding. The district court dism ssed the
appeal because Barake failed to file a brief on tine. W vacate
and remand for further proceedi ngs.

Barake tinely appealed to the district court from the
bankruptcy court’s order and fil ed a designation of the record and
statenent of issues for appeal, as required by Fed. R Bankr. P
8006. Hi s brief was due by June 11, 2004. See Fed. R Bankr. P
8009. The district court dism ssed Barake's appeal on June 30,
2004, for failure to file a brief. Barake's brief was received by
the district court the next day. On July 7, the district court
deni ed Barake perm ssiontofile the late brief, noting that it had
al ready di sm ssed his appeal. Barake noted atinely appeal to this
court.

Rul e 8009 provides that an appellant nust serve and file
a brief within fifteen days after entry of the appeal on the
docket . However, adherence to Rule 8009 is non-jurisdictional
See Bankr. R 8001(a) (providing that an appellant’s failure to
“take any step other than the tinely filing of a notice of appeal
does not affect the validity of the appeal, but is ground only for

such action as the district court . . . deens appropriate, which



may i nclude di sm ssal of the appeal”). Although the district court
has the discretion to dism ss an appeal if the appellant fails to

conply with the procedural requirenents of the bankruptcy rules,

the court nust exercise its discretion under Rule 8001(a). In re
SPR Corp., 45 F.3d 70, 74 (4th Cr. 1995). In applying Rule

8001(a), the district court nust take one of the four steps

outlined in In re Serra Builders, Inc., 970 F.2d 1309 (4th Gr.

1992). Specifically, the court nmust: “(1) nake a finding of bad
faith or negligence; (2) give the appellant notice and an
opportunity to explain the delay; (3) consider whether the delay
had any possible prejudicial effect on the other parties; or (4)
indicate that it considered the inpact of the sanction and
avail abl e alternatives,” keeping in mnd that dism ssal is a “harsh
sanction which the district court nust not inpose lightly.” [d. at

1311. Proper application of the Serra Builders test requires the

court to consider and bal ance all relevant factors. SPR Corp., 45
F.3d at 74.

Here, the district court failed to consider any of these
factors. I ndeed, although the court refers to a letter sent to
Barake fromthe clerk’s office warning himof the risk of failing
to file a brief, there is no copy of the letter in the record nor
is there a clear indication in the docket that such a letter was

ever sent.



The district court’s failure to exercise its discretion
by exam ning Barake's failure to file his brief in light of the

bal ancing test set forth in Serra Builders and explained in SPR

Corp. constitutes an abuse of its discretion. See Janes .

Jacobson, 6 F.3d 233, 239 (4th Gr. 1993).

Accordingly, we vacate the district court’s orders
dism ssing Barake’'s appeal and remand the case for further
proceedi ngs consistent with this opinion. W dispense with oral
argunent because the facts and |legal contentions are adequately
presented in the materials before the court and argunment woul d not
aid the decisional process.

VACATED AND REMANDED




